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OPI NI ON OF THE COURT

The issue presented is whether the trial court erred in
declaring that appellee's application for benefits was tinely
filed and vacating the Governnent Enpl oyees Retirenent System

("GERS" or "appellant") Board of Trustees' decision. W affirm

BACKGROUND

On Decenber 9, 1985 appellee Marlene Hill ("H II" or
"appel l ee") was involved in an autonobile accident while travel -
ing to work. At the tinme, H Il was enployed with the Departnent
of Health as a nurse supervisor. She was inmmediately taken to
t he emergency roomof the St. Croix Hospital where she was
hospitalized for seventeen days and treated for back and | eg pain
by Dr. Pedersen, an orthopedi st.

Hill received continuous nedical care follow ng her
hospitalization. Her treatnent included two courses of physical
t herapy and an exam nation by a neurosurgeon. Wen her condition
did not inprove, she visited Dr. Payne who saw her on Decenber 5,
1986 and January 21, 1987. On January 30, 1987 Dr. Payne issued

a report stating that her injuries were permanently incapacitat-
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ing. Hi Il then contacted CGERS regarding an application for
retirement benefits. She was advised to apply for social securi-
ty benefits before seeking a duty disability annuity. Thereaf-
ter, Hill applied for and received social security benefits.

Meanwhi | e, on Decenber 30, 1985, Hill filed a conpl aint
for damages in the District Court against the other driver,
Warren Janes, and his enployer, Virgin |Islands Seapl ane Shuttle.
Hill alleged that she suffered severe and debilitating injuries
to her back and other parts of her body due to Janmes' negligence.

On June 30, 1987, Hill applied to GERS for retirenent
benefits pursuant to V.I. CooE ANN. tit. 3, § 708(a) (Equity 1967
& Butterworth Supp. 1993). By letter dated July 8, 1988, CGERS
advised H Il that she was eligible for non-duty disability under
3 V.1.C. 8 710. GCERS concluded that H Il was ineligible for duty
disability benefits because she had filed an untinely applica-
tion. There is no tine requirenent for filing a non-duty dis-
ability application under section 710.

HI1l then filed a Petition for Wit of Reviewin the
District Court,! and in an Opinion dated Decenber 26, 1991, the

court remanded the matter back to GERS for a determ nati on on

! At that tinme, the Trial Division of this Court had
jurisdiction over such petitions to review the actions of Virgin
| sl ands agencies. See infra note 2.
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Hll's duty disability eligibility. The court held that H Il was
required to file her petition within six nonths fromthe date she
"first knew or reasonably should have known of the pernmanency of

her injury.” Follow ng an evidentiary hearing, the GERS Board of

Trustees concluded that Hi Il first knew that her injuries were
per mmnent when she filed her District Court conplaint on Decenber
30, 1985. CERS held that her application for benefits received
on June 30, 1987 was untinely.

Hill filed another Petition for Wit of Review ? and by
Order dated March 4, 1993, the Territorial Court vacated the GERS
decision and held that H Il had know edge of the pernanency of
her injuries as of January 1987. The court therefore held that
her application for duty disability was tinely filed. This

appeal ensued.

DI SCUSSI ON
This Court has jurisdiction over this appeal pursuant

to V.I. CooE ANN. tit. 4, 8 33 and V.1. CooeE ANN. tit. 5, § 1423

2 See V.l. CooE ANN. tit. 4, § 76(a) (1994 Supp) (shifting
original jurisdiction fromthe District Court to the Territorial
Court in all civil actions); Dawson v. Governnment Enpl oyees
Servi ce Comm ssion, VI BBS 92CI 010. DT1 (D.V.1. My 19, 1994) (hol -
ding that the shift divested the District Court of original
jurisdiction pertaining to petitions for wits of review filed
pursuant to V.I1. CobeE ANN. tit. 5, § 1423).
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(Equity 1967). Appeal of the Territorial Court's judgnent
regarding a wit of reviewis handled "in |Iike manner and with
like effect as froma judgnent of such [Territorial Court] in a
civil action.” 5 V.I.C § 1423. Thus, the lower court's find-
ings of fact are reviewed under a clearly erroneous standard and
its conclusions of |aw receive plenary review.

CERS argues that substantial evidence existed to
support the admi nistrative decision denying H Il duty disability
benefits because Hi Il should have known about the severity of her
injuries as of Decenber 30, 1985. 1In effect, GERS asks this
court to conduct a de novo review of the petition brought in the
Territorial Court. As noted above, this is not the standard we
apply in reviewing the Territorial Court's February 22, 1993
O der.

The review ng court applied the discovery rule to 3
V.1.C 708(a), as did the Trial Division of this Court inits
Decenber 26, 1991 Opinion remandi ng the case back to GERS for a
determi nation when Hill first knew or reasonably shoul d have
known of the permanency of her injury, whether she filed within
six nmonths as required by section 708(a), and whet her her dis-
ability occurred within the scope of her duties. Section 708(a)
states in pertinent part:

(a) Any nenber who becones totally and pernmanently

i ncapacitated for service as the proximte result of
bodily injuries sustained or a hazard undergone whil e
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in the performance and within the scope of his duties,

if such injuries or hazard were not the consequences of

the wilful negligence of the nmenber, shall receive a

duty disability annuity; Provided, That application is

not made nore than six nonths after the date of the

accident if an accidental disability . . .; And provid-

ed, further, That notice of the accident shall have

been filed in the office of the board within 30 days

next follow ng the date of the accident . . . . (em

phasi s added).
On remand, GERS concluded that Hill should have known the extent
of her injuries as of Decenber 30, 1985, less than a nonth after
her accident. The court bel ow vacated this decision, holding
that H Il should not be expected to know the extent of her
injuries until after consulting her physicians. It concl uded
that plaintiff did not know the true extent of her disability
until she was first made aware of it through sufficient nedical
di agnosi s by her physician in January 1987. Applying the discov-
ery rule, the Territorial Court concluded that the six-nonth
[imtations period commenced as of January 30, 1987, and thus,
HI1l's application for a duty disability annuity was tinely filed
as of June 24, 1987.

Sitting as the highest arbiter of local lawin the Territo-
ry,® this Court recently extended the discovery rule to actions
brought against the Territorial Governnent under the Virgin

| slands Tort Clains Act. Daniel v. Governnent of the Virgin

3 See Wi alua Agricultural Co. v. Christian, 305 U.S. 91,
109 (1938).
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| sl ands, 92CI 70A.DX1 (D.V.I. App. May 26, 1994). The applicable
section of the Tort Clains Act states that a personal injury
claim"should be filed within 90 days after the accrual of such
claim . . ." This Court held that a claimunder the Act accrues
fromthe tine a plaintiff is aware of her injury and its cause.
This sanme reasoning applies to the filing of applications for
retirement benefits under section 708(a). The six-nmonth-filing
period conmences at the tinme an applicant knows or reasonably
shoul d know t he extent of her injuries.

Under the Government's retirenment system a person may only
apply for a duty disability annuity after she beconmes "totally
and permanently incapacitated.” A |ayperson cannot reasonably be
expected to know when she is totally and permanently incapacitat-
ed without a nedical diagnosis. Here, the evidence is unrebutted
that H Il sought continuous nedical attention after her accident
and was first notified of her permanent disability by Dr. Payne
in January 1987. The GERS Board of Trustees' decision incorrect-
|y determined that Hill knew that she was permanently disabl ed as
of Decenber 30, 1985 when she filed her negligence action agai nst
Warren Janes. The Territorial Court was thus correct in both its
application of law and findings of fact.

Al t hough we agree with the court bel ow, several factual
i ssues which are not before this Court remain unresolved. This

case was originally remanded to GERS to determ ne three issues:
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(1) whether Hill filed her application within 6 nonths of know ng
t he permanency of her injuries; (2) whether H Il gave GERS notice
of the accident within thirty days; and (3) whether her disabili-
ty occurred within the scope of her duties. Though somewhat

uncl ear, CGERS apparently found that H Il's application was

untinely and that she failed to give notice of the accident

within thirty days. GERS further denied her application for

benefits without reaching the third issue. The Petition for Wit

of Review filed in the Territorial Court only asserted that CGERS

erred in declaring HIll's application untinely. Wile this issue
is nowresolved in Hll's favor, further proceedings are clearly
necessary in order to determne whether Hill is entitled to duty

disability benefits. W leave it to the court bel ow to decide,
inthe first instance, whether GERS erred in finding that H Il
did not give notice of the accident within thirty days, and in

not reaching the issue of proxinmte cause.

CONCLUSI ON
The judgnent of the Territorial Court vacating the GERS
Board of Trustees' decision and declaring Hill's application

tinmely filed is affirnmed. An appropriate order foll ows.

FOR THE COURT:
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/s/

THOVAS K. MOORE
CH EF JUDGE

DATED: Cctober 20, 1994

ATTEST:
ORI NN F. ARNOLD
Clerk of the Court

BY:

Deputy O erk



